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The issue: President Trump’s apparent departure from his predecessor’s approach to the potential 

threat posed by North Korea, as well as the new Administration’s recent actions in Syria and 

Afghanistan have raised concerns about the President’s intensions regarding the unrestrained use 

of military power as well the possible deadly consequences.  Trump’s actions appear to have 

strained the base of his political support, but have also raised questions about the President’s 

authority to pursue national security policies where “nothing is off the table”, including the use of 

deadly military force. 

 

The background: The complexities of the foreign affairs powers and authorities of the President 

go well beyond the limits of this essay. However, understanding some of the fundamental 

elements of his national security powers and authorities, particularly as they relate to the U.S. 

Congress, provides a framework for a better understanding of the range of the President’s 

prerogatives in confronting threats to national security. 
 

The responsibility of the President to conduct foreign affairs is assigned by the U.S. Constitution. 

It, among other powers, is a responsibility shared with the U.S. Congress. The President is 

assigned responsibility for making treaties and appointing ambassadors (with the advice and 

consent of the Senate), as well as exercising his duties as commander-in-chief of the armed 

forces. In addition to Congress’ responsibility to regulate international commerce, the 

Constitution tasks Congress with raising, supporting and regulating the armed forces, as well as 

declaring war. This division of responsibility has been the subject of continued debate both inside 

and outside the government since the drafters first crafted the founding document. 
 

Constitutional scholars and historians, as well as legal experts and policy-makers, have attempted 

to identify boundaries to the foreign affairs authorities of the executive and legislative branches, 

often by trying to interpret the intensions of the founding fathers, but with limited success. There 

is no disputing that the Constitution drafters intended to proscribe monarchical tyranny by 

imposing checks and balances through a separation of executive, legislative and judicial powers. 

Given the judiciary’s general reluctance to engage on the largely political dynamics of foreign 

affairs – and the obscurity of the Constitution on such matters -- the two political branches, by 

design, are doomed to resolving differences over the separation of powers on foreign affairs more 

confrontationally. Consequently, the two are often forced to compromise, even if on the basis of 

political expediency rather than rational judgment.  
 

This has been particularly true during the last century as the United States moved from relative 

isolation to a central role in global affairs – and, consequently, as presidential power increased 

relative to Congress. There is no question that during times of national crisis, presidential 

political power usually trumps Congressional authority. While changes of Administration serve to 



 
 
 

restore some of the balance, the steady growth of presidential power has suffered few reversals, 

including during times when the President represents a party different from the majority of one or 

both chambers of the Congress.  
 

Much of what arguably consists of the Constitutional powers of the President today derives from 

a broad range of “implied” powers and authorities. The President’s power to appoint and receive 

ambassadors, for example, “implies” by extension, the authority to recognize foreign 

governments and to conduct diplomacy. Similarly, fulfilling his duties as commander-in-chief 

“implies” the President’s powers not only to deploy and use armed force, but to ensure that the 

armed forces are properly supported with intelligence and other assets. Furthermore, Congress 

has granted Presidents statutory authorities that provide additional powers to respond to and act 

on specific foreign affairs matters, such as, for example, the power to impose economic sanctions 

on foreign countries or international actors. 
 

As for Congress, the Constitution gives the legislature, by extension, the power to affect virtually 

any foreign affairs matter through the “power of the purse” – the authority to collect taxes and 

draw funds from the Treasury, combined with broad law-making responsibilities. Additionally, 

the budget and appropriations process gives Congress an often intrusive oversight capability that 

may restrict or appropriate funds for specific activities carried out by the foreign affairs 

bureaucracy in a manner that may be inconsistent with or contrary to established policies and/or 

practices. Furthermore, Congressional power over the executive branch’s government machinery 

also gives Congress the authority to reconstruct – or disassemble -- executive branch agencies as 

it sees fit, although major changes are rarely undertaken without coordination with the White 

House. 
 

The inevitable conflicts between the executive and legislative branches have had lasting impacts 

across a wide range of national security powers and authorities of both the President and the 

Congress -- positive as well as negative, depending on one’s perspective. The most pervasive of 

these conflicts is that over the authority of the President to use military force. Debate over the 

President’s authority to initiate offensive military operations without Congressional approval 

gave birth to the War Powers Resolution, enacted by Congress in 1973 over President Nixon’s 

veto. The act sought to limit the President’s powers to send armed forces into action without 

Congressional approval, except in cases of national emergency when the U.S. is attacked.  

Congress has cited the Resolution against specific actions of Presidents Clinton, George W. Bush, 

and Obama, but the protests have never resulted in any successful legal action against them.  
 

Similarly, Congress has often threatened or attempted to use the “power of the purse” to restrict 

the President’s use of funds for combat operations, or to block economic and security assistance 

to countries violating human rights. Such actions, however, can often complicate lawmakers’ 

constituent support, particularly if they are facing reelection. These actions can also harm other 

critical or collateral foreign policy objectives – restricting security assistance, for example, can 

have a direct impact on that country’s ability to meet U.S. expectations in other areas, such as 

counterterrorism, strengthening of regional security, or fulfillment of other U.S. national security 

mission support roles.  
 



 
 
 

The contest of wills between the White House and Capitol Hill on national security matters, of 

course, is not restricted to questions on the use of force or funding of combat operations. The 

record of other disputed shared authorities that spill over into national security includes matters 

related to the gathering of intelligence, international agreement obligations, and immigration 

enforcement. Past privacy abuses by the intelligence community have brought about, over the 

objections of many Presidents, more intensive Congressional regulation and oversight of 

intelligence gathering and covert operations. Disputes between the executive and legislative 

branches over international agreements are not new, whether or not they have national security 

implications, but the increasingly partisan political hurdles in Congress has made ratification of 

treaties more difficult. Consequently, Presidents are opting for international agreements rather 

than treaties – such as the Iran nuclear agreement and the Paris climate change accord -- and 

gambling that a future President will not withdraw from them without the consent of Congress. 
 

Since 9/11, immigration enforcement has become increasingly associated with national security 

prerogatives of the President, even more so since the election of Donald Trump. There has long 

been debate over the latitude Presidents have over the enforcement of federal immigration 

regulations enacted by Congress, with many Presidents arguing that they had broad discretion 

over the use of scarce resources for enforcement.  President Trump’s attempts to restrict entry 

into the U.S. by travelers from seven Muslim majority nations, however, raised concerns in 

Congress that he may have overstepped his Constitutional and statutory authorities. 
 

On balance, on matters related to foreign affairs, and, in particular, those having national security 

implications, the President has a distinct political advantage over the Congress by virtue of the 

leadership he exercises in his capacity as both commander-in-chief and “senior diplomat”. 

Moreover, given that the Office of the President is more unified, better informed and decidedly 

more nimble than the U.S. Congress, the President, whether by default or Constitutional mandate, 

has more options for action and the means to exercise those options in a timely fashion at his 

disposal than the legislative branch.  Lastly, while the Congress has broad discretion in the way it 

carries out it checks and balances role vis-à-vis the Executive Mansion, in recent years it has 

effectively abandoned much of its foreign policy authority by employing obstructionist politics 

that marginalizes rather than strengthens its political weight on foreign policy matters.  
 

In conclusion, it is also essential to consider the important role of the judiciary in establishing 

meaningful limits to the powers and authorities of the executive in foreign affairs. Although the 

Court discharges its duties on the basis of case law, its decisions underpin the value and 

importance of checks and balances on the powers of the President. Two cases in particular 

continue to help define both the expansive nature of presidential power, as well as its limits. In 

the U.S. v. Curtiss Wright Export Corporation case (1936) Justice George Sutherland ruled that 

the President is “the sole organ of the federal government in the field of international relations,” 

and that “He, not Congress, has the better opportunity of knowing conditions which prevail in 

foreign countries and especially is this true in time of war.” Some years later, The Supreme 

Court, in the Youngstown Sheet and Tube Company v. Sawyer case (1952) ruled that, even in 

national emergencies, it would be unconstitutional for the President to seize private property in 

the absence of specifically enumerated or statutory authority. Justice Robert Jackson’s opinion in 

that case has become regularly cited for his three-tiered framework for evaluating presidential 

power: 



 
 
 

 

 
 

A Framework for Presidential Power 

U.S. Supreme Court Justice Robert Jackson provided a paradigm for assessing 

presidential authority. 

 

“When the President acts pursuant to an expressed or implied authorization of Congress, his 

authority is at its maximum, for it includes all that he possesses in his own right plus all that 

Congress can delegate.” 

 

“When the President acts in the absence of a Congressional grant or denial of authority, he can 

only rely upon his own independent powers, but there is a zone of twilight in which he and 

Congress may have concurrent authority, or in which its distribution is uncertain.” 

 

“When the President takes measures incompatible with the expressed or implied will of 

Congress, his power is at its lowest ebb.” 

 


